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Devoted to State 


Vou. 4 PEBR 


Now that the Leetsiuimre is in ses 


sion the lawyers oucit to meice ans f 
fort to brine about everal amend. 
ments of the taw hielr are oreatly 
needed Che first th Sipeotbich Gree Veracde 
IS ahh winebelaien ol ft mes 
bo th mratil it ts Han Lii¢ 
decisi Th Vda Syedye rn Awa 2) VV 
338, aed Cd that is wok recorded Within 
fifteen days narst VWavs remain for 
many PULpOses ar yrecorded deed. 
wod ean never be of any cifect against 
MAINSL Sill Chile: } ‘ Teri {yi ) 


and purehisers wito take between tire 


date and the record, and tcse subse 
qibent ¢ eis need never ve recorded. 


if 18 


plete 


SOmeluines LEA POSSIOIO to 


& purchase so as fo record a 
deed within two weeks from US «abe oF 
even from its delivery, and m such 
CAUSES 1) 16 TU pOSssiine to Obtain a per 
fectly safe whi to be 


pended sor ether to paaks teeds take 
effect bike morteages from the time of 
their record, or cise an exception ougit 
Lo be newie tthe existme law eo as 
to provine that the record alter teen 
chany s Shiil be wool avaansb an unrecord 
ed deed. 

The luw was so geuerally misunder- 
stood petore the decision of Sanborn y 


5 


CcOMm- } 


PERPODICAL 


Y ; nun wer 
i dal te FaLture. 


PAILY, USst. No. 2 


Adair that perheps one quarter of the 
A bill 


time 


LinteS (nh LaNG Stute are a ecoulve. 


mu¢ht to be passed limiting the 


ithin enoan aelion ray be brought 
tO Tals RAVEN @ Oi Yy such erect. 
Phe act of last year, PLL. 1880 p. 257, 
Pebble tee Lie Weyect Isa Ke viviel of 
the net of 1B0T balthouch the see- 
md section of th is im terms ineonsist- 
ent with the first, yet under the imter- 
refation otven to the net ISO1 in 
Lac ¢ Den v. Rielman, 1 Gr. 43, 
(horenniog of the new act is plain 
enous and the uct may serve as a tem- 


medy ior a part OF tue 


Ppormiry diffi- 
CuLby 
ANOTHER desirable arnendment is the 


plead, 


lenswer or demurrer te a pill in equity 


snortenmes the time niulowed to 


1tO thirhy anys. Thirty days is time 
fenough in whieh to answer any bill, 
and it as unportant that something 
should be done to diuimish the length 
of Cases in chancery. 

A very important step in the sim- 
plication of our lecul proceedings 
jmight be made by the simple expedient 
lof permitting equitable defences to be 
‘pleaded in suite at law. We are not 
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in favor of uniting the eourts of law 


ana equity, Dbeeanse the eourt of equity 


has funetions wi olls noart from those | 


of courts of daw cloely the 


eourt of 
equity is best adapted to perform; but 
we think that when a oman has ai de- 
fenee to an netion it is best that the 
defence should be heard in the ecurt 
in whiel the action is brought and that 
he shoaldiaot be driven to the expense 
of another satin another eourt to es- 
ds of the double 
syst mao hob Viewmk the th yy int they 
Willsoon have to sarren fer evervthing. 
Ti eqn Lde pier hits been fully test- 


edin Eneland and found to te simple 


nenmdmnents might be 


sugested Espee iV In Lhe mechanics 


lien baw. but every thinking hovwver no 
ae ot fits Obs Or rove in bites OW) intel 
iia We ids wish to urge thriat every 


one shonid put into form the amend- 
ment he hus in view mud send ait} to 
some inteliivent and cnergetie lawyer 
in the Legislature and let lim PrOPOse 
it aid endeavor to have it passe I, 


lee ti heann hy the Union 


National Bink and the National Bank | 


of Commerce of New York city to re 
strain the erly trom ecilecting taxes on 
these institutions, and 
pected inn ge in the United 
States Coanits Jndee Chonte hia 
enjomons the erty an 
thorities fiom eolleeting, or Ciripting 
rom the banks above tea ed, 


; 1] , 
or from their sharehoiders, by levy ol 
: 
otherwise, any taxes assessed against 
then bith by the defendants daring 


the year ISSO. and the mijanction is to 


remain in foree until the furtuer order 


of the court. 





lof the plaintiffon January 17, in’ the 


erse of the Mew York, Lake Nrie and 
Western Reailroad vo Sinith. The suit 


was broueit to recover the amount of 


afremeht bill, and the defence was that 


it was paid by aeheck. Mao check was 
eviven the avent of the conuipany in New- 


mek and was on the Fist National Bank. 


°8 * 
It was eertified and then uncer the 


miles of the company transinitted to 
themin New York 


days before the bink elosed its doors, 


This wis just two 


and when it eame back to Newark for 
payment in due course of business the 
bank bad failed. Tie defendints elaim- 
ed that the phuntitfs havi 


ercise due diligence and that the plun- 


filed to ex- 


tiffs’ fialare to draw the money when 
they eould lrave dl me so hoa excused 
Jutve Depne 

' 


held that us the agent contd not 


them from payment. 


indorse the check ana lyad to sen if 
to New York, there « 
on the pert of the 


iShoe heghoerence 
pluntiffs. It p- 
peared that the plaintiffs had received 
dividends on this che k from the bank, 
apd the Judee sald that these mist be 
credited, thus making the judgement 


about S40. 


Tue deeision of the Supreme Court 
of the United States, in /eryford v. 
Davis, December, 180, 11 Renorter 1, 
sShonld pat an end to the frequent and 
vaitons attempts that are made to dis- 
HISE nw sale under the form of a eon- 


} 


tract of hiring for the purpose of pro 
tecting the goods against the creditors 
of the vendee nnitil they ere fully pad 
for. ‘This is a favorite method of domg 
business among dealers ino pianos and 
Dillard tables, and is used with oreat 
oppression to the poor in the sale 
of furmiture and sewing machines. In 
| this case if was attempted by the man- 


lafacturers of railroad cars. he cars 


Jopee Depne gave a decision in favor} were delivered upon a contract which 


a, oP ie 
pias 
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industriously and repeatedly spoke of 


the transaction as a Jonnie of the ears 
tothe railroad company for hire for 
four months; butno price for the hire 
was mentioned or alladed to and all 
intention to demand ji was negatived 
by the fact that the vendor took notes 
for the 


and collaterals to secure the payment 


selling price of the cars 
of the notes, and all these were paya- 
bie before the expiration of the four 
months. The eourt held that this was 
Wholly inconsistent with the idea of a 


letting or batlment for hire and that 


it was of no conse qirenee that the pare | 


fies had agreed to call it a contract of | 


hirine. 


It was distinetly stipulated that the 


vendee should bave no interest or 
property on the cars except as to the i 


use or Lire, and should bave no right 


to hire, sell, pledee or dispose of the: 


sume, but that they should remam the 
property of the vendors and should be 
redelivered to them upon default a 
payment of the amount of all the notes, 
and the court beld not only that it was 
nota contract of lure bat also that it 
was hot a conditional sale but an abso- 


Jute sale with am attempt to hold the 


property us Inorteacved for the debt. | 


Asa mortgage, it was void as against 


creditors under the statutes of Mius- | 


sourl, nicl the court, therefore, held 


the ears to be subject to levy unde 
executions issucd at the suit- of othe 


erectibors. 


Bradley, a dissented, hoiding that 
- | 


there was a conditional sale. 


Tin Supreme Court of the United 
Slates lins reversed the deeision of the 
U.S. Ciremt Court for Tennessee, by 
Which a receiver was appointed for the 
city of Moropiis. Tt is held that a re- 
celver Cannot be appointed to collect 


the taxes and pay the debts of a city 


iwhere there is an officer qualified by 
the Jaw of the state to perform this 
doty. Whether a reeciver can be wp- 
pointed for a city where there is no 
such officer was not deesded. It was 


also hield that property of tie eily held 


for public uses, sach as wharves, pub- 
he buildings and their furniture, fire 


engines, cle, cummot be levied on to 


satisfy Judgments against the city, and 


also that private property of individ. 
wtls within the limits of the city is not 
subject Lo be taleen for public debts, 
except by means of taxation. The 
stime rulime in pegarad to publie aod 
private property bas been made by the 


New Jer- 


sey. An article on this subject, in 


federal and state courts in 


whieh the Saine coneliush hn Was reach- 


ed, will be found in this Joninal for 
March, S79, TEN. J. a SL 70. 

the Supreme Court is 
Merriwether, Receiver, vo Garrett. An 


abstract of the decision is printed on 


The ease in 


anothe y puge. 

IN Tlorn V. Tie Town of Ne ”" Lots, 
New York Conrt of Apperts, Dee. 1, 
1880, TL Reporter 55, 1h was held that 


in avetion for money had and received 


Will lie seainst a town which is not an 
incorp rated city, to recover back mon- 
ey of the pluntil levied on and appro 
priated to pry heonstitutronal assess. 


Finents. The money was not paid vol- 


‘untarily but taken by the officers of the 
town out of the han is ofa county clerk 
Who held itas sarplas money in a fore- 
P¢losure surf. ‘Phe assessment was one 
bof welass whieh had been adjud sed to 
ibe void upon their fice, but this par- 
‘ticular assessment had never been set 


| ‘ 
lastie. It was contended that the 


| plaintiff Wits levaby Down | to pity the 
| Assessinen | tuntil it was vaeated and 
ithat her only remedy was a veversol of 


the adjudication by which the assess- 
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ment was laid, but the court overruled 
this and said: “We have held in Stu- 
art v. Palmer, 74 N. Y¥. 183, not only 
that this ussessment wes uneonstitu 
tional and void, bat that its myaliditys 
must af ones appear whenever if Is 
brouvelt into 2 tdieial foeus, and tha 


for that reason, n suit in equity to va- 


cate it asa clond upon title e»nnot BY: 
maimtemedt jhere ma judements that 
to recover buek money pad or tale 

ont ill il] | ( dient tuere Ditist 


first bee vaecatine of the assessment by 
judic) Lpower. Pevser v. The Mayor, 
TO N. Y.. 497; see, also, In Re 
77 ib. 170: Will 


Ct. of Anp. D 16. 1879. T9 N.Y 


v. Brooklyn, 59 N. Y. 280 
than that a pled by th 


Cour f New \ (hy 


iS bette l 


Puprenre 


Wess | { ' }) et pom tal 
niconstitiutl v4 ! be pecrard 
edus : {ont iS } ed, sithoue 
the etron of tthe ‘ pein We} ms 
appear j 1 eport to be ntterl 
cont To Cie i (ite t the econ 


stitn' i ‘ eonrh @vet Goes so tat 
us to iit tj i } etiohn ¢ 
to set asiu hr gSSGSsinehnbl wy Ce7 
tiovrars, excent in » OFF BM aCLiOn Oo 
ejectment ii) SIX monLHS Puave Ghupsec 
since it was n i¢: Phe Court of f£r- 


rors Have sil { that the C murt of ¢ lian 


cery have no jurisdiction to ENGuire 


: , “ a oe ri 1 3 — 
mto the valid h, OT the wsSsessment be 


GUUse Lhe COMMISslOlle s; re Ofheers of 


the Supreme Court, 


Court reius: to eriticise their action 


even if it is plainly void upon the face 


of ther report, because a stutute re- 


quires a certivraré to be brought with- | 


and the Supreme 


LAW JOURNAL, 


in six months. This statute was in- 
fended to limit certiorards for defect of 


‘ 


form, but it eannof prevent the court 
¢ 4 ~ 

POI COMMANDING AM USSeSSMeMNt which 
is void Urpon the face of ii. The court 
has so hel! where the assessment 1s 


a? 
' 


based upon an unconstitutional law, 
oui holds ObLierwise Where the WUSSCSS 
ment is eauntiv void woon the commis 


own aetion, 


sioners report ot them 
‘ er : 
phe GishtinebLion is uUblerty mcomprehen 
“+! 
This dee (it in rerard foe rlhioraris 
is the more neeravatine beenuse, while 


the court reduss to allow a certiorare 


upon a votd assessment after six months 


Mave cone ly . 16 Teruse itISta to allow 
money matt fo ae ered toae ¢ nh 
less the ; s been set aside 
bw «eytlae f coh goon of the 

Ton] * an action for 
fie Wadd } eheedd = Sriany that the 
as “Street ‘ th ! jis hie P and 
youn seb aside 
by eertiovary \ ) CePhiOPare 
spel you ' 1 i t dL Ve 
aske 1 | ') 1 at ‘ ric nf 
had been the heaimge 
nfl ’ 1 ln New 


ricl i ft perye j } 1? mOWS 
1 »>be hb ther ‘ ’ ‘ wri thy ) ty 
Lo Premed 1)? ie’ ¢ ‘ { iit of 
ep barred ia Lins! hitiaa by stetnte. 


Jersey City. In 
thisit is beld aceon that the money 
paid cannot be recovere ds back unless 
the assessment bas been set aside. It 
Is report d bi Jow. 

Tur following remarks of Judge Bol 
ver in this same case of Morn ve Town 
of New Lots ove quite as applicable to 
New Jersey as to New York: 


Lt is not to be denied that the legis 
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lation of the last two decades of years, 


wise or otherwise, bas affected, IT may 


' i ! 
say fies changed the character and 


capacity of the simple township of 
former days. The legisiuture dias tm 
posed habilities and obligations ant 
corresponding duties upon it, that 
have made it something diferent from 
aimere political division of the state, 
and brought it m character and eapac 
ity nearer to a inumicipal Corporation 
The leoisinture bas commanded a town 
in the stale to issue bonds. ‘hh yur 
to be the bonds of the town; when 
issued they are the bonds of the town, 
not of any officer of the town, not of 
the persons dweiling at the tine in thi 
town, not of the sitimated 
there. So far, 
been by lecislative Power tsade ii 
to an 
cur a debt and mieke wn obheation ahha 


With this en- 


Yneed go the power to 


propre riv 


then, the township has 
entiiv, with capacity as a town 


become hinble to puy. 
pacity must 
pay. Lhe power to et MOTLEY Lo ply, 
the power and capreity fo receive 
money jor is vse in making payment 
And therewith tiast wo ail ineicbents 
that follow that power and capacity. 
If by chance ib vets tie money ob any 
one without the right to ii, for the par 
pose of meciing its obhwentions, and 
applies that money to its own use im 
meeting them, if follows that il mcurs 


4] { 
Lieerertor, is 


aw liability to ciheh person 
Well as Would a tatitval person or any 
lnuNe:pal Corp bom dome the same 


thing. 


qi i MTL 


DISTRICT COURTS. 


Phe recent ce ion of the Supreme 
Court in Sfowt VetClomh, ported ih 


the New JERSEY MAW JOURNAL, Or De 


Phe editor is not respoiusibl Perr Claes Gp eribonnss of 
Contributors but invites the embers of tie bar to 
express their views treely 


‘camber, 1S80, leaves matters so situa- 


fed thet qustiees’ courts have now con- 


current jurisdiction to the extent of 


ayes hundred dollars with Distriet 
Coutts established onder the general 

Thre mi pose m erentine Dis- 
| ‘ HWrts wos te abolish the civil 
ju hie of justices courts in certain 


refined 


Hers ¢ i ( modly fail to 
ChHOWIOd re Lie 4 ence of this idea. 
pyvth oof 

ni: and refimeds tis recog 

hHized ana woop tte’ in them. lovery 
ei the bar ray be sure of be 

ae fe i} 4 Viti { » conrtlesy 
ned deheate attention whieh he could 


berets mop thie diye ‘Y GOHIEES Lire fact 


{| a reow ted over by 
COLO ra lawvers as a sufficient 
irantee that the proceedings will be 
erious and wot farerenl Points are 
noted nnd eonsic 1a ustally cor- 


rect ectistons are Given, While m jus 


Lees courts the appeal bond is prepar- 
ed before the ense is entied The ordi- 


ary watviaring atborney is a propuet 


to ine justice ol thie pence, Lot from 
his knowl doe of the bow. but from his 
knowiedoe of the justice. Luwyers 
with a vein of humor or students, who 


ke fo csp 


tieimseives, at will, in 
mental gymbasties, may suffer a touch 
of repret when a tral justice is a thing 
of the past, but the publie will say it 
is Well rid of data. Clatmants used to 
take thei cases to favorite unlearned 
justices with whom, as to an incidental 


ceceision, a signal from the plantul was 


pus potenbasadovien nod, and whose 


fini deersion was often settiod when the 
ease wits be oun. Absurd c:nses multi 
piled and were often settled rather than 
appealed by tired and outraged defend. 


“Mbt 


The Distiret Court act was supposed 


,to have remecdicd this evreat evil, but 
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now if appears that it did not. 


The; mon law ministerial power so that. it 


old crop of bud cases has sprang up/is past abolishment by the Legislature ; 


cain. Petty ditigation is rampant, 


” 
a 


‘iant bas a éase he brines 


Distriet Court; when he has 


net one, to use a bull, he brines it be 


} 4 _ ' . . . a 
fore fl fivorite unlearned puustion. Phe 


District 


218 pre nt, and the 


Courts, living failed to be a remedy, 


area boirrele oon aecotnel of their eX 


Laawveis prefer the Cirenuit 


Court for suits for more tonn one diam 


dred dollars, alth hal there were an 
eusy appoenl from Distrret Courts, this 
might not be so. And vet, notwith 
Stance thie: ! that District Courts 
pay only one quarter of their expenses, 


they would bea boon il tucG tien of 


theirs t leona ¢ hye LeComny) fished. 
A Distiuiet Court aet properly eon 
structed Net be the tre remedy. 
GS. hinge shonhkl be done bv the eom- 
ine ee ibe TV ayy yurisdietion 
of jus ite iit i tuken away, if pos 
Si t, tie Dostriet Coart net 
«} { ‘ 1 } i 

A ilo i LG po <Popdty of ely! 
] li 1 { thoi Ol justiers 
IS sig ed | if ts been sic 
SO ire ti tl my tliat jitstice 
Qo! t Stipe a { Wt obiley to] clireet- 
ly, | Lit could not be done. J 
| ey iu ( » find anything of 
this biti j i Jliv WHO) dinft 
eit / re oul act Seem to biave 
bee Houlble to ish at, but the fault 
j | i ery rit OF See. & Con 
Stith ; 1 jieredal powel 
] Ve ert +S Ie ith @ouurls and such 
bu ferior COUPES if. Vbiicil Inierion 
ar il t biti Linn ilies a | 
sebye ‘ Justi eourts are wm 
eli j thre poten seh inferios 
eons rom 4 if eis tiem tint 
Justices cant : riai th J blenny 


tbolshed. Art. 7 See. 2. 


5, nay Chabie ticin to retin ther com-| than District Courts 


| 
| 


but therm eivil jurisdiction it lenst os 


vulnerable under the hove CXDLress 


provision, and that is all we wish to 
know for the purposes of 
Chapter L156, p. 219, P. &.. 


effectually ousted justices of jurisdic 


this mquiry. 
ISSO, has 
tion in disorderly house eases in cities 


where there ure police mayistrates, 
when the defendant is arrested within 
the corporate timiis and the constita 
bionality of this law, DT think, is not 
constructed 


questioned. A properly 


law would aeeomplish the purpose, 


although a deceptive aet like the law 
treated of in Sloat vo MeComb may be 
ineffectual. Let the frends of the 
District Conrts consult an able Iawyer 
of jiearning and good judgement and 
have an act drawn, At the same time 
let there be a revision of the details of 
the Distret Court aet, «spr C) hy In re- 
vurd tothe appeal. There is difficulty 
now in taking an appeal A stenogra- 
pher is too expensive ; without one no 
minde 


ease Gan be Uy) 5 the atborneys 


reeolleet the faets im Opposite ways ; 


boing apphed to by 


tire j “dere 66 
Lite ju tore on } 


them,’ as the act says, will probably 


recollect the faets as consonant with 


his deeision, end even a wrandamnus 
cannot compel hin to put down facts 
otherwise than as he recolieets them ; 
Benedict vo Howell, LO Ve. p- 2238. 

A two hundred dollar jurisdiction is 
too large where there is io appeal, and 
Distriet 
had. 


And even if justices’ courts with these 


there are few appeals from 


Courts beenause they cannot be 


mevitable ippeais wre more EX PCNnsive 
to the taxpayers indircetly than tie 
winch J 


right tu save 


District Courts are directly, 
do wot admit, it is mot 


money ab the expense of justice, and 


piu. | justices courts with appents ure better 


without tiem. 


Se BRIS 
pa wi. 


‘) 
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> Will not some correspondent of the! less fietions already, why not go fur- 
JourNnan sugeest the proper laws and; ther? Why not throw «aside the ase- 
thus have them sabjected to eriticism ? | less forms of wetion 2? Why not make 
Let such laws be adopted or the Dis- | the pathway to the issue of right and 
trict Conrt acts repeated. S. wrong broad and devel, and) smoothly 
vrraded thatall the injured mey enter 

CONTIIBUTED. | with eclerity anidberse ? Wiy do eouarts 
NEW JERSEY JUSTICE. lof justice exist? Why do court houses 


_ , ee stand?) For what purpose are judges 
Phe peopie of New Jorsey have been “= 
, ; bappomted ? Why do leensed attorneys 
so long aceusiomed to congratulate 

tes f — tand eonnsellors attend apon them ? 
themselves upon the exeellence of their 
Sip vis _ |Are not all these to fretitate the un- 
judicial system and to adimire their), ; 
' ae ifortnnate in obtmimine the risut which 
own self iiehteousiess that they have 


become supinely indifferent to) the ad- | 


vanee of enligitetment im the legal ee 
e g weCcOmMpilsh this thoron rf} ly iy} j PUSHY 
world around them. New Jersey jus- ; ; 

: rs : or do they ARCHIVE |! rit Peergerlly, 
tice Lins become not only a proverb, , ; eer * : 
5 elamsily and imoerfeetiv? ‘The eode 


bat it bas pie sed beyond into a senile , ps 
: has been ndopted mor flan thirty 
and decrepid old ave. | as } 
. silt years in the erent siate of New York, 
“Oh wid sone power the giftie eve us r 


Wo. ceses dravenilst oa 1tleaies aa ae. [ts nse has been followed by beneficial 
The beneh of New Jersey are noble results. The world bias seen them said 
minded, wellmenwinge men. The mem- aeeepted them.  Wiiy docs New Jersey 
bers of the bar of New Jersey straggle bold aloof?) Phe laws and lowed) ina. 


manfally to establish richt and ednee | elinery of New Jersey af the present 


trath in thei forensie eontests. the) time are framed to smit the cnds of 
mibiiishertaal ¢ flicers of tue eourts labor wealtliy CORPO th]ons Vii “1 are not 


to minke ther process ¢ifeetive, but iil constracted’ to sid) the poor man in 


. | t ! j ! : : os {> 5 5 Po | 
are basen fee) pera DY Gd COMDErSOMeE, OOLAMMITO PISCE LUKE US aN ex Uria}dee 
ancient sod opatehed up oth whiner (he ense of miriam who tins an canitabte 
Wiile New Jersey has been sitting stilt) Clin, fa ise the techie ul duncusee of 


reqgoweing ih her own perieeky n, the! the purist, anast wbotier bor tie sum 
rest of the worid has been basily en- of twenty-five dollars. the smes an this 
eiced iii (LeOVISED y ari pe rleehinge new simi) eause Court before a ju str¢0@) OOF 


and better methods of administering | the peace tor lev fo recover his elaim, 
pusiice. Wien Great Britam and all tue day of trial arrive hat Pe presents 


her COOnTesS, AS Web! us the TRONS? beeoeyey hitanse foamy thie besedi af wstice, the Case 
4 . 


lous aad inflaential of the Uiited States is called, when. lo! oa olewm cruntieal 
have feiteonstramed to avait chemselves  visneved foam ies sued olmdorms bus 
of, and profil by, the labors of Bent-) Plonor that he appeiis foc bie deren 
ham, Pield. Bliss snd Phliro ys ibmotal ant. cand forthwith moves that ti rif 


shame that New Jersey contmuies to! be dismissed on the ground iit th os 


tolerate the Vaevtnnye robes clos sid ais sult eqgitshls lati. abt : Viet CO Add ond 
torted rensomnge wltel so tome roade prosecuted OnLy I bt ign Court of 
justice and law a faree anda moekery | Chancery, and his bfomor is obliged to 
throughout the Ativio Saxou speaking dismiss ity for srele ts the baw ob the 


world ? Sie has stripped off the sense.) laud with costs. Tie planclh viet 
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inquires how mach the eost will be to 


prosecute his claim in the Court. of 


Chancery and throws his hands 
the 


Informs him it will cost Just one tan 


up 


with horror when solicitor blandly 


dred and fifty dollars, and that he will 
commence the suit as soon as one-half 


of that amount is paid down.  Timunor- 


tal gods! As if a man shonld pay 
ireble because lis claim happens to be 
tine, just and equitable, ‘Yo have 
race ti fathers house a cen ot 
thrice ves.” You, brie people, have done 


it by saffering such lows. 


Hew lone shal! 


the prophets of Beal 


land ? 


Wiiv Should not the equitable Glut be 
enfoieed in small unetters eit as 
the ley , How maneh better would it 
De thas requiiy judve shoutid) sit-in 
EVel its e: i \ ! the 
withe ‘ bit e's pretcd toe ¢ bhhiftect 
Ori imho poe rf piletese, treet 
disposit j rel ‘i { noted. and 
thes ruin Lo toy dda taneen 
who d ies uf! { fhe men who 
wer The puckteis ine of Ne jerses 
Coorpe ile Liiertn well tid LO uae 
t | ( thotivo ciety f i 
! i ( hint hy, th pil 
io ii j pery Cob CLO Wt Lhierise;_ ves 
mnt Miliinlering’ of justice iF othe 


~ TSP RIC] 

BANKRUPTCY PARTNERSHIP 

"PROPERTY --ACTION FOR 
TORT NOT ASSIGNABLE. 


mr 
An individual meniber of rhnership whe 
file 1 fitio inn boeemrbertante red trake ye 
Mh et } i ound to inelnde im the 


, 
partnership mrop 
H i 
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'people would provide them with the 


| proper machinery, constrneted aceord 


ana adapted to 


Ine to Common sen 


supply the wants of modern times. 


Ifow long shall the Court of Chancery 
throw its baleful shadow where the 
bright sunlieht of tiorovement and 
reform shoald shine? Will neo ran 


pre forth his band against this ‘told 
man of the sev’ who ias sat astride 
the neck of the New Jersey judiciary 
for «a half eentury? ‘The fees, too, 
shou d e overbnanied ined iwly regu- 
lat 1. SO thiteh the Gosis may COrresp mal 
to the umount im e¢ mtroversy. No 
man should be compelled to pry as 
mueh for recoverme a debt of two hun- 
dred Golburs as for ten thousand. The 
eouris were not mstitated for the pur- 
BOSC of ere mhine BmMeCcures for ek rks, 
bat to aid the people In, ane give then 
timenns of usserting them rights, ‘the 
clerks are inetdents of the courts, snd 
the intention meve ves that thei offi- 
ees should be perverted into destrue 


IGCOTS Tor WIASSINO NOW thd re piuiring 


shattered fortunes Wiil the wD ople 


not restore the courts to the PUP POSe 
for W ik ult y \ i‘¢ ee beraeabay intend. 
, , rf P * 
Ifhenm be done, bere as ur every 

state of the Union PPOPillits E86 PEt. 


GAAkETH. 


NEW JERSEY. 


ITi- 
jection to his d 


erty fiiinve todo this is a valid ob- 


charge trom his individual 
Wilkinson vy iD N. B. 


Litho dite Diaws, 


fr yh) 


A righ faction in tort for false representa 
the made to the tivo. im regard to the 
lve a ta CCrann poate TF Whom they old 
eoods, is nota nmoeht i rovble under the 

i] ' "tl + ‘ 
PanKkylape a Peas aeciite net an action 
ona contract Or ian wetio lo briger to oor 


oe MTT Tie 
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the detention of property, but merely an 
end not within the t4th section 


“HOAG. 


action of tort 
of the bankrupt aci RS 
In bankreptey. On petition to va 
vate discharee, 
Mr. I. 7. aston for petitioners. 
Mr. W. LL. Dayton, for bankrapt 


This 1s a proceedings to 


lea 


Nixon, J.: 


vacnie and seb asic discharee ain 


bankruptey. The ground alleged in 


the petition is that the bankrant wil- 


fullly swore falsely in the eflidavit an- 


nexed fo his) petition, schedules, and 
inventory, in that he swore that the 
suid sehedules and tiveutory were a 
trne statement of all s estate, both 


renl and personal, Whereas, mM truth, 


’ ; ; ‘one 
the bankrapt, atine thine OF meking 


the affidavit and yn tition and inventory, 


had, together with another, an mterest 
Ina suit ihen pending in tre Supreme 
Court of the state of Ne York, to re- 


cover the sui of SL7,000 and tiierest, 


which sult was commeneed on the 


fourth day 


ns 


r 
eo 


of January, L877, was pend 


and undetormined wien said peti- 


tion was filed, and the sehedules and 
inventory were made. and was entitied 
Itiley A, Willian W. Camop- 
bell, plamtitts, Irank I, 


Such 


Brick ani 
sonal fowler, 
defendant, and thit procecaings 
were had thereon that a jadgment was 


recovered on the twenty-first day of 
April, 1879, in favor of the pluntiffs, 
for $17,369.85, for damoges and costs ; 
and that the bakerupe 


had at the 


schedules, juventory, and afitdavil, and 


has now, and 


the said 


time of making 
ab the time of the orantine of the dis- 
charge, an interest im said suit, and in 
the result thereof, of whieh his) eredi 
tors were cutitled to the benefit. 

The bankrupt las answered the peti 
tion denving that he had any beneticial 
interest’ therein, which was assignable 
under the provisions of the bankrupt 


act, and further submitting, if he had, 


6 
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| that it was a partnership asset, and did 
jhot go to his assignee for the benefit 
lof his individual ereditors. 

| fol- 


The bankrupt Wis ¢ nengced in 


The facets are substantially as 
lows: 
business, in the year 1875, with one 
Williaa H. Campbell, ander the 

name of R.A. Brick & Co., and in the 
month of July of Chat year 


to the Peekskill iF yn () 


firm 


sile 


GO9 


Pine 


mopany of 


’ 5 1) eae * EoD pepe : 
tons of pig iron for S13,222, and. re- 
eeived and secepted ino payment there- 
for Six promussory notes of the eoum 


puny, mihi s im Course in the months 
of October ronal Ni Vom! Y i bit) In 
The sale 


the part of the 


Was necotiiter ny Bb: ’ ‘lk, on 
partners | 
er, on the part of the iron 
he beng ILS Vice-president 


A [OW Weeks Iter Lie ce MMpletion of the 


, : : 

{ransuciion by the adellvery of the Won 
7 ' . 

mad the weceplance of tne notes the 


compiuby sloppcad payment on its lia- 
bilities. beenuse hone lossly lusolvent 


iotning On wceount of the 


Brick & Co. elaimed that 


Fowler wus personally 


and paid 
purchase, 
Hhrals] » Tor ty ir 


loss, on necount of nis wilful musrepre- 


‘ c . . 
sentations of the pecuniary Condition 


oF the company made by him to Brick 


at ~er ; 
Whe the hevotintions for the sale were 


7] 


going on. He was accordingly sued in 
fan action of tort, in the Supreme Court 
of New York, for his false and fraudua 
lent representations of the solve vey of 
the company, and, while this uetion 
filed 
his individu petition in bankruptey in 


was pending, the partner Brick 


this court for lis diseharee from his 


personal debts. In his sehedules no 
reference was made to any partnership 
axsets or partnership Habilities, nor to 
this claim for damages against Fowler. 

It is msisted in the petition to vacate 
the discharge that such an omission by 
the bankrupt is proof (1) that he wil- 


‘fully swore falsely to the truth and cor- 
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rectness of his schedules ; and (2) that! eases to inelude in 


he concealed his assets from his ered- 
itors. 
! 

The first reneon 


counsel of the bankrupt why the dis-| 


assigned by the, 
charge should not be set aside on the 
ground that the sehedules did not eon 
tain all the assets of the bankrupt, is 


based on the proposition flint where} 


an individual member of a purtnership | 


files his petition in bankruptey, and 


makes wo his schedules without men 


tionine partnership wssets. oof debts, 


and asks for hus 
his individual liabilities, he 


discharge ooly from 


Is tof re- 


quired by the law to mel!lnde any part 


nership assets m his schedules of prop 


erty ft is claimed that his discharge, 


when ery rit read Wppom stlebes petitt mn and 


pplies » und releases 


him onlv from his madividnal 


adjndrention ‘ 
debits, 
and does not release lia from his part 
nership obligation. 

Much support for sueh s proposition 
is. doubtless, found ina number of the 
acd yrrdcre lenses: In Re Little, 1 N. B. 
R. 341; In Re Sheppard, 6 No Bo OR. 
172: Hudgins v. Lane, 11 = N 
162: Cory v. Perry, 17 N. BO RL 147%, 
and To bave so mueh respect for the 
opinion of the learned judges who have 


thus held that Dhave. with great care 


and = considerntion, examined the 
grounds on which they have founded | 


their judgment, aad regrei that I am 


unable to reach the sume eanclusion, 
difficulties, -[ « 


the matter growing out of the 


There are ufess, in 
provis- 
ions of the bankrupt aet, and the gen- 
eral orders in regard to proceedings in 
the ease of partnership; bat, not stop- 
ping to set forth in detail the reasons 
for my opinion, 
Lowell, in Wilkins v. Davis, 15 N. B. 
R. 60, has correctly stated the law, and 
indieated the proper practice, and that 
it is the duty of the bankrapt im such 


f think that Judge | 





his schedules his 
interest in’ partnership property, as 
well as his individual assets. 

The second reason assigned is that 
only sneh property as is assignable 
shonld be ineluded in a bankrapt’s 
schedules, and the snit in questions 
being an action in fort is pot assign 
able, and would not pass to the assignee 
in Dbankraptey. 

Section 5016 of the Revised Statutes, 
in referring to the sehedale and taven 
tory which the voluntary bankrupt 
mist annex to his petition, provides 
that “the said inventory must eontain 


an acenrate stetement of all the peti 


troners estate, both real and personal 


assignable under this title, A scribing 
the same, and stating where it is) sit 
Nafted, and whether there are any, and, 
i so, what eneumbranees thereon.” 
VW heat description of proporby IS Stuted 
to be assignable ? 

Section 5044 provides for the assign 
ment of the bankrupt’s estate to the 
SSL! by the jiudoe or register 1S 
soon as the assignee las been appoint- 
ed and qualified, and the property 
which is vested in him by the deed. is 


“All 


property conveyed by the bankrapt in 


set forth im seetion 5046, to wit: 


frand of bis ereditors: all rights in 
equity, choses in aelion, patent-rights, 
and copyrights ; all debts dane him or 
any person for his use, and all liens 
and seeurities therefor; and all his 
brights of action for property or estate, 
“real or personal, and for any canse of 


action which he had against any per- 


son arising from contract, or from the 
junlawful taking, or detention, or injury 
to the property of the bankrupt; and 
all bis rights of redeeming such prop- 


lerty or estate, together with the like 


right, title, power and authority to sell, 


manage, dispose of, sue for, and recover 


‘or defend the same, as the bankrupt 


ge DET a Tata 
4 













re 
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might have had if no assignment had 
been made.” 

It will be perceived that this inclades 
muses of action which the bankrupt 
had against persons arising from con 
tract, or from the unlawful taking, or 
detention, or injury to his property, 
but not causes of action arising ee de- 
licto ; and clearly the bankrupt is not 
required to put upon his schedules any 
rights which would not pass to the 
assignee. 

Tam not without anthority for this 
construction of the statutes. In Re 
Crockett, 2 N. B. R. 210, the learned 
judge of the District Conrt of the 
United States for the southern district 


of New York had ocension to examine 


into the question whether there were 
any assets of a former copartnership 
in existence at the time of filing a peti- 
tion in bankinptey. In speaking of 
one of the alleged assets he says: ‘The 
Claim agwnst Black Brothers & Co. is 
shown to bea claim in suit arising from 
the fact that Black Brothers & Co. 


UNITED SEATES 


DISTRICT OF 


PRELIMINARY INJUNCTION — PAT- 
ENT. 
McKay, Trustee, Ete. v. Dibert 


{oiled danmuary Ph desi 
An inventor, after obGuning lis first patent 
for a machine, may, within two years, take 
out patents both for the process and the 


product of the process; aid such separate 


patents represent distinct inventions, to | 


restrain the lifringement of whieh an in 

junction will issue 

On bill, ete. 

Mr. James J. Storrow, Mr. Elias 
Merwin, Mr. James J. Meyer and 


$ 


recommended a certain person to the 
copartnership as worthy of trast, and 
the copartnerslip, on such recommen 
dation, entrusted merehandise to such 
person for sale, and be disposed of its 
and did not aecount for the proceeds, 
The suit is brought for trandulently 
and deceithully recommending a person 
as worthy of trusi and confidence. 
Such a claim is not within the deserip- 
tion in the fourteenth seetion (35046) 
of the act, of the assets which pass to 
the assignee in baukruptey. It is not 


a debt Or s¢ curity for a debt, Or i right 





in equity, or a chose in aetion, or a 


‘right of wetion for property ; noris it a 
l right of action for a cause of action 
arising from contract. Ltis an action 
lof tort for the fraud and deceit, and 
‘not an action on a contract.” 

| As the bankrapt was not required to 


| 
| 


}reasops for setting aside the discharge 


inventory such a claim, and as all the 


ure founded upon such omission, the 


| petition must be dismissed with costs. 


CIRCULL COURT. 


NEW JERSEY. 


Mr Win L. Dayton. counsel with the 

complainant. 

Wr. George Harding and James 

| Buchanan, counsel with defendant. 
Nixon, D. J-: 

preliminary injunction. It seems that 


This is a motion for a 


| the complainant, as trustee of the Me- 
(Kay Sewing Machine Company, has 


| 
been in the extensive and undisputed 
use of three several patents, for many 
years past, and that, daring all this 
time, there has been a pablic acquies- 
Under these 





cense in the monopoly. 








44 THE NEW JERSEY LAW JOURNAL. 


cirenmstances, ® provisional injunction 
should be granted, unless some facts 
appear which take the case ont of the 
ordinary rule. 

The defendant claims that such facts 
exist, 

Tie first of complaimant’s patents, 
numbered 20,775, was issued to Lyman 
R. Blake, his assienor, on the 6th of 
July, 1858, for * Improvement in Sew 
ine Machines.” This was a machine 
patent, and if claimed the invention of 
an improved machine for sewing the 
Si le On a boot or shoe. 
issued, to wit. on the 28th of June, 


1859, the seme 


another Letters’ Patent, claming: (1) 


inventor applied for 


The process of aniting the soles and 
varips of boo r shoes by the use of 


i 


ond (2) The boot on 


shoe as a new article of manufacture, 
made under the seid process. Being 
advised yy the Commissioner of Pat- 
ents. that he must erase or withdraw 


Clalios. 2S he eould not 


combine in the sameapplication claims 
both { { process and the product, 

re the specication and 
( » for ne article of manufae- 


aileywards, put in a separ- 
» Same. 

August, 1860, two 
sepurute patents were granted to him: 
one numbered 2ZY.561, for a new and 
useful Waprovernent Ip the construetion 
of boots do shoes: and the other 
numbered 20.562, for a new and useful 
improvement in boots and shoes; the 
first being for the process by which 
the machine constructed the shoes, and 
the second for the product or result 
of the process. 

the expiration of the first 
vrant, these patents were severally 
extended by the Comriissioner, aceord- 
ing to the provisions of the act of July 


8, 1870 (¢ ¢ 4924-7, 


After it was| 


|machine patent being extended, June 
(22, 1872, for seven yerrs from daly 6, 
}1872, and the process and prodnet 
_ patents, on the 13th Aneust, 1874, for 
seven years from the 14th day of the 
| sume month and year 

The original extended Letters Pat 
ent, No. 29.561, having been surren 
dered to the Coniunissioner, the same 
was re-issued to the complainant on 
amended specification and claims, on 
the Ith of January, ISSO, and were 
numbered Re-issue 9.043, for the resi- 
due of the extended term. 

The bill of complaint charges that. 
the defendant, on or about the 15th of 
Mareh, L580, procured two machines 
for sewing the soles of boots and shoes 
to them Vilnps or uppers, aceording to 
the process patented to said) Biake by 
Aneust 14, 1860, re 


issued as No. 9,043, which machines 


the patent Oo} 


were constructed according to and em- 
bodied all the inventions, deseribed in 
the Letters Patent aforesaid, and were 
designed and adopted, in their ordinary 
and natural operation, when used in 
the mannfacture of shoes, to produce 
Blake, by the 


patent No. 29,562, and for some 


the shoe patented to 
time 
past has, withent the license and 
woanst the consent of the comp iiiin 
ant, used the said machimes and mann- 
fuetnred and sold large quantities of 
the goproved shoe, mise necording to 
the process patented to Blake as afore 
sua. 

The defendant seeks to justify such 
manufacture and sale upon the ground 
that the extended term of the machine 
patent having expired, he, in’ common 
with all the world, as the right to use 
machines embodying the said meehan- 
ism; andaf by such tawfal use of com- 


mon property he infinees the process 


and product patents of the complainant, 
tev. Stat.), the! these patents are necessarily void. 


Py fee teser ese 


pe 
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We have thus presented for consid- | 


eration an interesting and novel ques- 
tion. All embarrassment would have 
been avoided if the officers of the put- 
ent office bad required the inventor, 
when he applied for the process and 
product patent, fo surrender his orig- 
inal patent for the mechanism, and had 
then made three several rve-issues—for 
the machine, the process and the pro- 
duct—ali bearing the suine date and 
expiring at the same time. Sach course 
was pursued in the case of the Rubber 
Goodyear, 9 Wall 788, 
where the inventor first patented the 


Company v. 


process, and afterwards surrendered 


the Letters Patent and took his re- 


issue i two several patents- -one for 


the product and the other for the pro- 
cess of the product. 

Bat such a step was not required in 
the present case, and it is a fair infer 
ence from what was decided in Bennett 
v. Fowler, 8 Wall, 445, that the Courts 


have no absolute control over the head 


of the patent ofliee in the exercise of 


his discretion, whether a given inven- 
tion or improvement shall be embraced 
in one, two or more Letters Patent 
Taking the case then as we find it, 
the naked question presented is, if an 
inventor cmbody in a iwachine aw new 
mechanism to aecomplish a desired 
and expressed purpose, does the patent 
law authorize him to procere (1) a 
patent for the machine, (2) a patent 
for the process by whieh the resuit 
was achieved, and (3) a patent for the 
product of (ie process, us a new at 
ticle of manidaeture ; and if sueh pet 
ents expire at differeit times, has the 
Court the power to decree that the 
younger patents in the series shail 
die when the older one runs ont? Or, 
to state the proposition more saccmct- 


ly, is there authority in the law to 


in the product of a machine after the 
machine itself has become puablie prop 
erty by falling into the domain of pub- 
lic use? 

In determining such a question, ref- 
erence must be had, of course, to the 
law as it stood when the several pat 
vents were issued. 

These were the acts of July 4th, 
1836, and Mareh 34d, 1839, which were 
substantially the same as the present 
stutute, in regard to patentable sub- 
jects. 

By the sixth section of the first re- 
cited aet, the Cominissioner of Patents 
was authorized to grant Letters Patent 
to uny person who had discovered or 
invented “Any new and useful art, 
machine, manufucture or Composition 
of matter, or any new and usefui im- 
provement ino any art, machine, manu. 
facture or composition of matter, not 
known or used by others, before his 
or their discovery or invention thereof, 
apd not at the time of his applieation 
fora patent i public use or on sale 
with his consent or allowance as the 
inventor or discoverer.” 

By the seventh section of the latter 
act, such publie use or sale shall not 
avoid the patent unless the same has 
continued for two years prior to. the 
application for the patent. 

[tis here we find the scope and ex- 
tent as well as the limitation of the 
power o. the Commissioner of Patents 
in regard to granting or withholding 
Letters Patent. 

If the inventor, after obtaining his 
first patent for the machine, had waited 
for more than two years before apply- 
ing for the process und product pat- 
enis, there imay bave been sueh dis 
closure and pablic use of the invention 
that the limitation would have applied 
and the patent office been compelled, 


continue to an inventor the monopoly | wider the provisions of the supplement 
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of 1839, to have rejected the subsequent 
applications. Bat no such time elapsed, 


and Tam of the opinion 


that it was | 





} 


competent for the patentee, within the | 


two years, to take out his process and 
product 
himself against the danger and loss 
that might arise from others using the 
process to accomplish other results or 
securing the product by the agency ct 
other means wud instrumentalities. 

Two reasons were forcibly presented 
by the learned counse! for the defend- 
ant why the aei should not have tie 
above interpretation. 

(1) Beeause it was asking the Court, 
by jadicial construction, to extend the 


patents and thus to guard | 


chine, and then, after the expiration of 
the machine patent, may restrain its 
use by the public until the process and 
product patents run ont, it is prac 
tically extending the life of the first 
patent and giving the owner a monop- 


oly beyond the period of time to which 


the law in express terms litmits it. 

But the Court does not propose to 
restrain, generally, the use of the ma- 
chine, but only such unlawful use of it 


ws infringes the vested rights of others. 


‘tions. 


monopoly and life of a patent for two | 


years beyond the time preseribed by 
the Jeu 

(2) Because the machine patent hav- 
ing expired—and belonging to the pnb 
lic—it was « Gontradieti mip terms to 


hold that its use conid be restramed 


on the ground timt by its ase other 
patents were tidied. 
consicl 


Vhese reasons neet not be 


ered separately, and LT think tie diffi- 
euliies which they sigvest grow ont of 


th qiisap prehension of what the Court 


Is SUpposed, la tuet, to do in the case. 
The 


ventor procures nm patent for a machine 


that af own in- 


alii WeaiS, 


and after holding it for any length of 


! 


thine less Linn two years, is permitted, 


Without the surrender of the orginal 
and are-issne, to apply for a patent 
for Lhe process cinployed and tue pro- 


duct obtained from the use of the moe 


As long as separate patents for a ma- 
chine and the process and product are 
allowable, they represent distinct inven- 
(Keller v. Daring, 14 Of. Gaz. 
673.) And each one may live, without 
interference or 
life, without regard to the death of the 
While the product patent con- 
tinues im existence, the manufacture of 


molestation, its whole 


others. 


the product by any instrumentality is 
prohibited, and tis no answer to the 
charge of infringement to say, “Lf had 
the right to use the particular mechan- 
ism by wineh [ obtaimed the product.” 

But the defendant that the 
machine belongs to the public to use, 
and that nothing con be manufactured 


Insists 


from it except the product, of which 


the complainant has yet the monopoly. 
[f this be true, then the public must 
find out some other use to pnt it to, 
or abstun from its use until the time 
comes in Which it may be used without 
Jufringing the rights of others. 

A provisional injunction must issue 
according to the prayer of the bill. 


+3, SRT Hee 
vs 


\f 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


ASSESSMENTS FOR MUNICIPAL 
IMPROVEMENTS  CONSTRUC- 
TION OF STATUTE. 


The Mayor, Etc. of Jersey City v. Andrew H 
Green, et als 
| November Term. 1454.) 

Money paid upon a void assessment, which ts 
afterwards set aside, may be recovered back. 

The right of action for such money does not 
acernue until the assessment has been set 
aside and the statute of imitations docs not 
begin to run until then, 

It appearing on a writ of error, a state of the 
case agreed upon by counsel, that an assess 
ment had been vacated by the Board of 

Finance and Taxation, and the proceedings 


not being before the court, the presumption 


is In favor of the leyvality of the action of | 


lassessments against them for sundry 
| municipal improvements. 

These original assessments were paid 
after 


ithe Japse, in some instances, of more 


by the plaintiffs and were then, 
than six years. vaeated and set aside ; 
and reassessments had been thereupon 
made, which latter adiastments found 
the dues of the plaintiffs to be much 
less than the monevs which the city 
had reeeived from them Viost of sueh 
primary assessinents had been set aside 
farce of 
‘the act approved March 7th, 1877, Rev. 
1357, pl. 6. 


In the payments made ti the man. 


and reussessments mide by 


ner above mentioned had been imelad- 


the Board, and the court cannot enquire | 


whether the assessment was such as the 
Sourd had power to set aside. 

They are not only unpaid assessinents that can 
be set aside under the act of March 7, 1877, 
(Rev. 18597 plo 6.) An 


mity be set aside and there is mo exception 


entire assessment 
relating to those which have been pid. 
Kdwards vy. Jersey City, Pf Vroom 176, dis 
tinguished 

Assessments against the plaintiffs’ lamds hid 
been paid and were then after the lapse, ta 
some Instances, of more than six years, set 


aside. Reassessments were afterwards 


made for asmailer amount 
assessments had been set aside by force of 
the act of Mareh 7, (S77. (Rev. 1857 pl. 6.4 
Held, Vhat an action might be 


to recover bine “k the difference 


Me Dermott & 


patintamed 


Abbott for 


Messrs. 


plaintiff. 


Messrs. wsendder de Vredenburgh for | 
M end, oa | lenburgh £ | 


defendant. 
The 


error, who were the plaintiffs in the 


seASLEY, C. WS. defendants in 


suit, brought this action to recover of 


the Mayor and Aldermen of Jersey 


City, certain sums of money, being the 
and second 


differences between first 


| dered in favor of the plaintiffs. 


Most of the | 


ed certain: penalfes in the forni of in- 


creased interest, whiel: liad been ineur 


red by the illegal procrastination of the 


mssesameilts. 
Cir 


{ludson. a 


settlement of the first 

The canse was tried before the 
ent Court of the County of 
jury being waived, and a judgement ren- 
To re 
ssaser thia sesaa 4 hits pa if error has 
view this result thas writ of error. tins 
been brought 

pats : , , 

Rie first objycetion urved agaist the 
legality of the judicial setion tuken sat 
the epee 1S that save ral of thie suis 


embraced in the judgment were barred 


by the statute of linutations.  "Phis po 
sition Is based on the 
lreaed 


payments of the original assessments 


that more 
the 


haet 


them six years rik between 


by the plarmtiffs snd the commence 
meat of them suit. [Tn some eases there 
had been sach a period intervening be 
tween such payvinents aud the vaeations 
of the assessments. But tris eonten 
tion, as ib appears boo me, is manifestiy 
The statute of Timitations 


that I do 


untenable. 


is so Clear upon this pol 
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not see how any reasonable doubt ean | 


arise, for its language is that the des 
ignated actions shall be commenced 
and sued within six years next after 


shall 
In the appli 


the cnuses of such aetions have 
acerned, and not after. 
ration, therefore, of this Provision, ‘all 
we have to do is to inquire in the par 
ticular case when the right to sue arose, 
for until that event the statutory limi. 


tution is moperative. And in the pres 


ent instanee but one reply can be given 
to sueli an inquiry, for by the decisions 
of this court, it has been settled that 
no right of 


tiffs with 


action existed in these plain- 


respeet to the moneys in con- 
troversy, until aiter the vacation of the 


assessments by foree of whieh saeh 
moneys had been paid. Tt was the set- 
tiny aside of the assessments that gave 
tie plainiiifs them canse of action, and 
eonsequenily such right eonid not be 
barred anti the ranning of six years 
after that vet. This exeeption cannot 
prevail, 

chije etion taken is that the 


Gi Mareh, 1877. Revision 


1357. pl. §, «oes not authorize the 
B hi | of Finanee una ‘Taxation of Aen 
sev City to set ase the wasessments 
mn qies Nn 

Live ieiinent a@pon this head is | 
nia that by the proper construction 


noof this statute this 


official body is net anthorized to vacat 


such as are 


essinehts except 


possessed Of two charescteristies ; first, 


that they are vor mn law: and seeond, 


} ! bs : } 
taat thes have been assessed wholls 


npou the ine of siueh In prove ment, or 


of the lands 


The argament then 


a} tix 
veil may 


Mpa the OWnhers 
fale ree SUCH line. | 


msumes that there is no evidence be 


lore this Court that m= the present im 


Shinra thesé® porhrewdar woeecdimnes 


, 
i 
Were possessed of extuer of sneh ehal 


arleristics 


basis of this 


of tre crear 


dnt this assumption which forms the 


eontention, as this ease 
now stands before this court, is entirely 
gratuitous. The original proecedings 
by virtue of which these assessments 
were vacated, have not been brought 
up with this writ of error, and it is, 
conseqnently, impossible for this court 
to know under what circumstances such 
power was, in point of facet, exercised. 
If it should be admutted that this power 
of vacation can be prt ins force only 


when ine Two conditions above men- 


tioned are present, and upon that ques- 
tion ne oOpmion is iitended to be inti 
mated, this present judgment eannot 
be reversed on that ground, because 
we cannot say that such was not the 
state of things to which this vacation 
of the offietal 


of this board of officers, all threat 


related frustend return 


is be 


fore this court is a state of the ease 


ier re ed tipo ane signed by the counsel 


of the respective marues, and in the 


stutement so anthentieated it deelared 


mn ndiumnitted that the ussessments in 


question ab a certain date were respect- 


ively “set aside and vaentod by the 


fof Minanee and Paxation of Jer 


sey City and a new assessinent made, 


Such admissions are not quahfied by 
reservalions or by allegations of in 
and in such ? 


} 


stuite of things th presiimption 


roused beam favor of the eorreetness and 
le cally, if sueh legality be possible, of 
the offieiml aetion 

[ff it was cleaned desirable to put 
this court in possession of the elreuam 
stanees under which the power m ques 


tion was exereised, snel eirenmstances 


should have been exhibited in the stute 
would 


aredce 


bupon, for ot 


be contrary to all legal 


and to 
plaitiff in 


error here on the argument to supply 


rules 


right reason to permit the 


per ri euatsae 


J 
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such omissions, if any such there be, 
by unsapported sneevestions and aver- 
The thicet 


is presumed tobe rightly and duly per 


ments. peaxino Covorything 


formed until the contrary is shown,” 
ean have no more legitimate use than 


when applicd to the formal admission 





of parties that certo official netion | 


has talken place Ou this | oint, there. | 





fore, it must be now assumed that if] 
wider any cirenmn Mees these wsss is. | 
ments coald have bean vaeated ancl re- 
assessments made, such circnmstanees 
existed. Tho consequence is that only | 
suely ox ions to th ecdings 
Gin | ; TH iti i { f{ if tand to 
show Livial uatacde 13%) prt ityles it¢ of 
affiirs can this official action be justi 
fied. 

An ob yer tion of thi fundamental 
character is the position that by the | 
proper interpretucion of 1S stitute, | 
it is only esepoard ssinents that can |} 
be set aside in Dat ERLE of this wine 
the ease of Edwards v. Jersey City, 11 | 
Vroom 176, is religt on But the net | 


to | 
for | 


to be ap- 


ke , 
then in question has no sliiiiitace 
the one no under consideration, 
authorized 


‘ 1 +} , 
the bow therein 


point d Was ¢ Apr ssly dec red bo be a 
body constitute ‘to “revise ana wd ypust 
wiped assessments,” whereas in’ the 
present jaw there is mn absenee of al! 
ee 
Mo im- 


such restrichive eX pressions. 


port into the preseat buw the limita- 


tion claiined wonld be to iegislate, so 


plain to the eontrary are the terms of 
this law, and not to interpret 

[is direction in this respect is this: 
that this oflicin! body, when the proper 
conditions exist, “uy vacate and set 
aside by resolution ail the proceedings 
in relation to suel void assessment.’ 
Here the vacation of the entirety of the 
proceedings is specified in plain words, 
and no exception 1s oven faintly indi- 
touching snch asseasments as 





cated 


7 
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¢ a fy ey € j y j s ¢ lin 2 
have been paid. Nor is anything per- 


ceived in the context which is imeon- 
sistent with this) plain demonstration 
of purpose. Neither is there any rea- 
son to Jend to the eonelusion that such 
an adjustment could not have been em- 
braced in the lesislitive desien, for 
there 1s assuredly nothing irrational in 
the idea that in ease a void) assessment 
should be anuniled, that jastice should 


be done “us well to tae e1tizen who had 


-paid more than his quota as to hin who 


had paid nothing. 


This exception ig not well taken. 


|The several exceptions to tie constitu. 


tionality of this ev lave been carefully 
considered, and itis deemed sufficient 
to say that none of them are entitied 
to prevarl. 

The questions reiatine to the recov- 
ery ot the penalties pid, and to the 
proper measure of inicrest are not be- 
fore the court and eannot be consider- 
od. The OLLY bill of exceptions taken 
at the the refusal of the 


judge to non-suit, and it is obvious 


trint is on 
that these matters could uot avise on 
such am oceasion. 


Lict the judgment be affirmed. 


ABSTRACTS OF DECISIONS. 
| November Term, 1ss0. | 
Attachment— Creditor’s Bill. 
Conover v. Rueckman.—Margaret Ruck- 
man obtained a decree in a foreclosure 
suit, wherein she was complainant, and 
John 


ants. 


Dorn and his wife were defend 
Her bill was filed to foreelose a 
mortgage made to her by Dorn and 
wife. Upon the decree execution was 
issued directed to the sheriff of the 
The sheriff had 


and was about 


Jounty of Monmouth. 
advertised to sell the 
mortgaged premises to raise the money 
due on the decree. Conover sued out 
of the Court of Common Pleas of the 
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The VieeChanecHor vaented the im 
pened! youu this qystee +) | ne 
thrict tl, prycohie:s Vs i] | i¢ } i oft L 
rerilh Livy i Poabh Pele stint ol 
be ‘ ' E* ] ' i ( ‘ ry hae 
| i vte ‘ rf { 
bend aiid ptedf an th 
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thi 1} | i ricrhits 
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CLEC oof ilae i t i 
{ yt 


‘ iii j 
j ‘ ‘ 
bred ' ) ‘| 
i j peetet ( 
af ius “roll i «lisp { 
i>. \ » V 
Lad ‘ benil 
i Shinn /, tt s ; 7, rh. 
150: Blaek ve ) i4; Phill 
y. Beneh, 1 DB | 
| j povit *¢ H tf, 
tii "’ ' preety aon} 
iol j { (ity j 
cery. There abstuntiad ciffes 
nieces il this 3 peel ; el ‘ 
dexeentions in chines dyn 
7 nal exe en ut dees Uocier 
eo prnehice paEsie ( nev. Freese 
t ii ‘ \ itt oe | Lt j enor d 
by virine ol whose pro Vas raised 
to be withdrawn ony yy fhe Ora Oo} 
lthat court. ‘Phe injunction order in 


Togs BET ATTY 
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the present ease im offeet merely en-{the kind of 


joined tie payment of the money inte 


the Cha te i Coiartt : ry aa) be dd: pose | 
of as that eourt might direet. No 
difficulty to eonfliet of Jurisdiction 
¢ yitted ivyses bai Hipuetion aus properts 
lj iVeG 

ne 20} ' 

ihe ense 3 cyte WHICi @spy erally 
commends tiself toa court of equuily, 
beenuse the hantdt beme a ceneral 


creditor Gold only AeqUUre n standing 


in ecourl by iueaus of a writ) of attach 


Che wri i doaand the tall wa 
filed booed fbace dintiel oted mab ty 
Nope Pike hi \\ itmiiy li tiif 
hrsanicl sth} herve Wi ther ib was hot 
on ti ll premabnre presents 
Si hth } iit ti WitS POL Con 
Bletk ( ; } i ' rat rit eel en tbe 
econ ‘ ' ye Soi Prensa 
by the \ ( neelloy Dociston Vr 
V (4 


Areney —Sale of Chattel—War 


ri ni ge / preuee \ Cereal Us | Da ne 


lors () n bv doemstev, ¢ SP 
A naked power to i chattel eon 
forred on in b the @enersul 
‘ | 
agent or ti Ve my, clo nob Comprise 
AN ANGHOKrILY To mia he quality G6 
s 
the thine kek otbetes MW. Ji rrneenyt 
ath i 
? : ; . 

Assessinents -Learing.— Wilson, 
eh al. \ . hhatrhe. pro Captor 
4)\ {> } a ; 

\ it } 1 ¢ ME pre eoeeod 
Mi } pie dapProve 
mew i} rtd lo all 
pul es anf | ti oe | iieh Ga 


Common Pleasto whieh court the eom 
fo report, Gam rt be de 
' = | ' i | a) 
CMAP Vola of bie rrounes  tlnat SiC 
parties are foun the dist mstanee, 
. } | 

Pivela pening Weare SBilel Ce this 


S1lOMCTS. 


| 
[hisa legislative function to decide 


Jiudement }"4 


hearing that is proper. 
Verisé al. 

-Assessnent Charter of Morris 
town. Fhe State, Ward, Pros... v. 
Hector. ele 


Briant. 4 Qiition by 


hore j ntiiorty viven by the 


Charter of Mbor ) ie) i! supple- 
ments, nor by thie wet fr JSt8.> Bay. 
L149 | 3, whereby the Coumon 
Connell eam make an addition to an 
SSeESSinNCHnL Wheh the person fi sessed 
eye ae | ypoeoeried, Jud remy reversed, 


Assessment —Charter of Pater 
SO. Th Vhate. Thi hoard of Chosen 


Kerecholdey; i? the Cou ty a Thudson. 


V. The Cocstrt ¥ Clonitor 


leas of the 
ft hudson, etal, } 


Counts Ojation Dy 
Phe set of Sth of April, 1875, Pamph. 


1. 519 titled “A further Sapp ment 


{ rarek ey led tli i¢ tO iIniprove 
} 
Vries ») Avenne, ete., is valid, as it, 
vhen properly constraed, does not 
lenve it to the unmeontrolled d secretion 
of the e ted ners to fix the amouut 
i »>b }) | mV ft i [ 
Phe di ! ‘ I to put ihe 
sts of the uiprovement to the extent 
Of the sy t ened nm the Inndowner, 
ict ft i ich cost on the 
wits Jul ent affirmed 
Assessments —- Certiorari. The 


Si petse fay ji “ fosi shif fired / " ful Vern- 


ufacliye 2 £ POSEE mrs \ Matyor and 
Aldermen of the City of Paterson. 
Qioinior Dv docnsiev, « ' 

thie nis for 
pect henehts ta laving a street ry 
resirieh tie aveu of assessment to the 
' , q ’ | . . . ° } 

nds fronting on such improved street. 


Such assessment 7 petra for their 


justification on anerent Usae. 


The eourt will not look ito matters 


pseub up amd eeburn i with the certio- 


raréd, bab which are not within the wian- 
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date of such writ. Judgment affirmed. 
Devise—Descriptive Words.— /v- 
ans Vv. Griscom. Opinion by Beasley, 


C. J. 


Words deseriptive of the object of 


the devise cannot be discarded as false | 


demonstration unless they are clearly 
repugnant to other more important de- 
scriptive phrases. 


To justify the snppression of a de- 


seriptive phrase, by force of the rule of | 


falso hemonstrautio, sach phrase must 
not only be out of exact harmony with 
the other parts of the demonstration, 
but it must be undeniably so, in some 
Inportant respeet, after putting a rea- 
sonable constraction upon the deserip- 
tive context. 


Devise 


tation near Cropwell conveyed to me 


-of “all that my farm and plan- 


by the heirs of my deceased wife, and 
where my son Thomas now resides, 
containing about eighty-five acres more 
or le SS. 

The testator owned two parcels of 


Cropwell -the one a farm 


land near 
containing about seventy-two and sixty- 
two hiundredths aeres, which had been 


‘ 


conveyed to bim by the heirs of his 


deceased wife, and the other eontai- 
ing fourteen and seventy three hun 
dredths saeres, which had been CONVEY 


Ghe Abel 


These two parcels adjoined each other 


ed to him by Lippincott. 
and had been rented and cultivated to- 
gether for many years. Thomas re- 


sided on the first named parcel, but 


Y LAW JOURNAL. 


LTeld, That 


only those premises which had been 


cultivated and used both. 


conveyed to the testator by the heirs of 





his deceased wife passed under the 
Judement affirmed. 
Eminent Domain — Compensa- 
tion.- —Simmous Vv. The City of Pas- 
Opinion by Beasley, C. J. 


The constitutional provision requir. 


devise. 


Ste, 


ling compensatian to be made for pri- 
vate property teken for pablie use does 
not apply to Jands tuken for streets 
Within municipalities, except to the ex 
ltent that such compensntion is re quir 


ed by their respective charte: 


mt’ “+ ° 
Phe eou pensati mb SO preseribed 1S 


ithe mews of the Jan lowners j sora 


right, whethe r it be just or 


tmnijust, 


Judgmen| afligraedd 
General aud Special Laws,— 7% 
State, Tiger, pros , Vv. 


WOU Pleas of Morris 


Clovurt of Com 
County. Opim- 
lon yy Van Syekei. J 

1. Anaet was passed in S78 with- 
drawing fio the ¢ mon Couneil of 
Morristown the right to leense ians 


Vledd. Whaat men repeal. 


nd local and there 


and. taverns. 
ings ach was special 
fore unconstitutional. 

2. The fact that by th 


provision Mm the charter, the town will 


“cD al of thie 


be made subyoet te foe venerab daw Gon 


cerning mins tubs | Grveris, does not 
change the character of the repealing 
act ; itis nevertheless a special and 


local law regulating the internal affairs 


of the corporation. Judgment affirmed. 


tHE NEW JERSEY LAW JOURNAL. 53 


HABEAS CORPUS — JURISDICTION 
CONSTITUTION CRUEL AND 
UNUSUAL PUNISHMENTS. 


The tate v. Ge 


[Decided fi Newark, Jane 
A judye of thi Stpreni { tri his : 07 po ve 
to review by writ of faheas corpus the de 


eisions of the Court of Quarter Se 


a case over Which if bins jurisdi tion 
Juri-diction sic tie ot power to dow par 
ticular thine, birt the power lo Kent: deter 
mine apd adipad ‘ 
The Court of GChosrte 4, ‘ons din _rr 
hear. determine and adjudve a cu 


under the Git ction of the criuue 


and is therefore a competent tribtinal with 
in the mien f Section il ot bie thew 
Cory net 

This section is merely wea aftirmurnes {}) 
common bLiw doetyr me peel i rest atlor 
of the prneciples of tae commen Low on 1 
yard to the power of am yuduve tinder the 
writ Of fetes ce fpr to review thu de 
Sions Of mother conri 

The power the | lature | vert aid 
SUP rene, und is tine t tot ' 
ale et as im cpt mn, thre probs | rr 
eided is whetie ragnere ge ia bi (oth tual 
SOME provi no Wihieh | ti 
qise of this sovereign power tii iit prrtie ii 
lav tit « 

Anact provided for a time net linge SOO 
cick in cibapert tt disced ladb Per’ it t 
thot de tdiante bwe years, WO amt piaptetnn Pitan tl 
thine Wits prescribed / Tanne I mets 
not forbidden by 2 to t. f of the con 
stitution which provid thie CXCESSIVE 
bail shall not be required. excessive tine 


d cruel and unusual 


tod.” 


Shall mot be tio jposed, a 
puushment shall not be inti 
The and 


Character and mot to the ext 


words cruel unusual refer to the 


tof the pum 


ishment. The distin tion ts betweem pun 
Ishments which were kiow to the Coie 
law and used in the commiamity aod those 


deyrading punishments which had been con 
demned by enlightened public opinion. 


linprisonment being a punishinent fully ree 


PREME COURT. 


ovnized by our system of criminal law, the 

extent of it is within the sovereign power of 

the Legislature 

On application for a writ of habeas 
COrpPuUs LO Vr view the judement of the 
Court of Quarter Sessions Upon a Con. 
vietion under Seetion 76 of the crimes 
Let, 

Mr. Watlisch for the applicant. 

Vr. Aheel, eoutra. 
J.: The 


Drepus applicant WES COD- 


victed in the Court of (Juarter Sessions 


onan gndietment found by the Grand 


Jury of this county under the 76th 
section of the Crimes Aet: and the 
‘ , + - 4 
onfention on the argument of the 


writ was that the ael under whieh the 
iVICLIOnN Wis bacncd Was uneoustitu- 
tional and void, and tint. therefore, 


me. conviction and sentence 


i, .* 
Loe thareter 


wer rout any loval force whatever, 
Phe question discussed was not 
sed il the tre! nor was if pre 


sented on motion in arrest of hander 
nonmt The questions were, in the first 


fo tis the court to 
Court of 


(Quarter Sessions by a writ of Awheas 


pice, as power ol 


deetmions of the 


peVviewyw wine 


COPPIS, anid, Ss econdly, its to Whether 


tne section of the act under which the 

COMVIELION Was hrrced Wits coustituti mal. 
The case was very hulls weoned by 

Carditised, ada j live 


given at careful 


consideration, and have come to the 
conclusion tint the appleant, if before 
the court on the writ of habeas corprs, 
would he denied Llie rehel prayed for, 
the 


writ of 


erounds 
(1): that 


haheas corpus is not a proper imethod 


Gory byotaa {tie 


taken by 


prose Cubor, VIZ. Lhe 
of reviewing the decisions of the Court 


of Quarter Sessions in a cause of that 
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kind; and (2) the aet is free from any 
constitutional difficulty whatever. 


to me that this act may, in itself, be 
questionable on the ground that the 


The new Auheas corpus act provides | right to the writ of habeas corpus is 


© That every person committed,” ete, 
may pr secnte awrit of hiheas corpus, 
according to the provisions of this act, 
to inquire into the enuse of such im- 


prisonmi ator rest unt.” 


The second section provides that 


“Th: following persons shall not be | 


entilled fo prosecute snel writ: 


“TL. Persons ecominitted or detained 


by virtue of auy final jadgment or de 


+ 


eree of anv Gompetont tribunal of ervil 
or eriminal jaiisdiction.” 
‘The question as to wit constitutes 


jurisdiction, within the meaning of acts 


4 ar ‘ nily been aiite 
fully considered the eourts in Kug- 
lamb: snd the definition of jurisdiction 
Very a} Lord Penzance, in the course 
of hus 1 ia subject, bo bin3 
nil Corie t) definition of 
t}) | }i fies, net power to 
deo ft ' h) beennse want | 
of } /. j from the violation 
of 7 mile or some statute, with rs 

ried ft } ( m4 rerhy the set still 
i bene t eon ts in the power to 
| leterian rid ijitelere And 

Con j er to hear, de- 
ter lee it has jurisdie 
© oof tryme that 
( tent trivial with 

n ihe. roveision of the 

hahea 00) yi) Ped: rroeh oto ip Dive Conrse 

preuscrebiony, an 

ery ‘ hl Tinakh G@riros Caniiot 

} hecthe ds COLPpIUS Py 

eu yritoof error 

ele pion that. 

ii! hi ther ir Pras atet, this 1S 

wine exeepted irom the 

provislol 1) fainie whieh now 

} PUbiaiers iti j Wit ditte yabeed proseen 
Rieoty Col Lave il ij haheas COLPMS. 


ja constitutional right. 

| The force of that sagvestion, E think, 
is entirely overcome by the considera 
tion that the provisions eontsimed in 
this sub-division of the habeas corpus 
hach are nothing more than an affirm, 
nnee of the common law Gdoetrine, and 
ha restoration of the principles of the 
common daw with regard to the power 
of a judge, uider the writ of habeas 
| COPPUS, Ww review the deeysions of wih 
fother court. 

Some few enses have been decided 
which bresk in on the common law 
lynle; but they were Cases of very ques 
tionable correetness, end certainly of 
doubtful poliey, beexuse it wonid give 
ton single judge the power to review 
the 


and set asic judgments and de- 


cisions of a conrt created by the Legis- 
lature for the purpose of adjudicating 
mecivil or eriminal rights, and would 


tuke the ease out of the ordinary course 


of review by means of a writ of error, 


on wihiel, if an error is) commiutted 


ania judgment reversed, the ense will 
wo back and be tried again. 

L see no difficulty in sustaining the 
provistons of this section of the Aabeas 
corpus eek; and Tb think this is one of 


the enses that is with that Provision. 


The indictment was regudarts 


found. 
Whether the offense Chiarere doin the in 
diectmment was an offenee at Common 
law, was a matter to be decided by the 
Court of Quarter Session on the trial 
of the in tietment. Whether, if it were 
not aun offence at Common baw, it was 
an offenee within the statute, and 
whether tnat statute was a Gomstitue 
tional law, were also questions which 
mist have entered into tie adjudication 


before the Court of Quarter Sessions; 


fue counsel this morning sugvested and the court having jurisdiction to 
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determine those questions, it was with- 
In the language of the habeas corpus 
act, a competent tribunal,” whose de 
cisions are not Lisebo le to be reviewed by 
writ of hale as COTPHMS. 

On the second groand, also, [have 
no difficulty whatever ino denying the 


relief soneht inthis ease. In my judg. 
ment, the act is free from any diffienlty 
beeause of my constitutional protibi 
tion. The power of the Legislature is 
asovercign power, ‘To its legislative 
functions the enle of the common law 
with respect to the omnipotence of 
Parlinment Is npplicable, save so far 
only as by the constitution it is ir dirbit 
Whenever 


the question of the constitutionality of 


ed froin doing cert un acts. 


abonet of the Lev slature IS presented, 
the presemation of the case is based 
it the TShilbipbion threat the Leeishature 
is Sovercign and stpreme: and the 
probieni to be decided is whether there 
eee ; ee 
bein tne constitution some provisiot 
whieh interdiets the exereise of the 
sovercign power of legislation ip the 
rm j a 

particular iostanee out of which the 
legislative ach crew 


ryee 


hese views nre so fullv and aeceuw 


ately set forth thos ease im the Court 
of Errors in New York, found in 3 
Cowen, that Pwilh reac an extraet from 
that opinion The judge says: 
“Phe power of the Legislature im 


the priishmont of erumes, is not a 


special grant, ova dimiled authority to 


lo any particular thing, or to net in 


any particalias beter. It ina part of 
the legislative power of tis State, 


meationcd in the first sentence of the 
constittiition. [tis the sovereign pow 
erof a State to meantain social order, 
by laws for the due punishment of 
crimes. itis a power to take life, aud 
liberty, and all the rights of both, when 


the sacrifice is necessary to the peace, | 


a 
i 


| This general authority is vested in the 
Legislature, and as it ts one of the 
bimost ample of their powers, its due 


rexercise is ainone the highest of their 


duties. When an offender is: impris- 
oned, le is deprived of the excreise of 
most of the rights of a citizen; and 
when he suffers death, all lis vivhts are 
extinenished. ‘Phe Legishiuure has 
power to preserLoe hoprisonment or 
death, as the punishment of any of- 
fence The riehis of a eitizen are 
thus subject bo the power of the State 


in the punishment of ernnes; and the 


restrictions of the Copestiiatioa upon 
this. ; mop all ti ‘ WHEL : 7 
HIS, as tipoe 1) thoi me penerii po Vers ‘a 


the govermment, are thet no ettizen 


shall be deprived ‘| Pigsits, WhHless 


by the law of the bard or the judgment 
of his peers, nicl mo nO persohi shitll 
be deprived of life, liberty or praperly 
Withoat due process of his 
* * ‘ P “ 
“The power 
is thus Committed to the fuecishitare 
without a definition of atv cemee, will 
Oulu deseript mm of sti priites hieent to 
he adopted, or to by beeye and with 


out any direetion to the Saecisliture 


\ F mm oe 
CONCECTHING POLES Edis Rus tL 1 Phehh 

| A {i aga , boat ' hike 
power to prodtiee Ch bed Oy che CELA 
means: a power fo estabsishe i crim. 
sical code, With ‘Ooumetent sanehouss a 


POWEer to ledrine CPMVCS wi J pDresciibe 

: ; : ¥ 

punishments oy taws., im lie disere 

tion of the Legishiite¢ 

* + + . ' ~ 
, } ' 

“Tt dias been stronely areved, that 
the power to preseripe this species of 
pooishinent may he abuse t. 
suehiou power may be abused, ennnot 
be demed: sinee all power contrasted 


to men is subject fO lise iti por 


er to deehire CYinies aiid pres ribe pouch 


ishments, iS bieh, prdebnite aie disere 


tionary , said therefore affords ample 


order and safety of the community, ! room for abuse. 


“ 





Bot whatever may be the danger of! 


abuse, She punishment itself is nof an 
The 


istative 


constitntional remedy for abuse 


of 


1a S Wilf 


: ‘ . 
the lee power, in enaetine 


Vimy be Thwise, 


are not uneonstitnutional, is net in the 

courts of justice, Be BBG i 

parts of the system, in frequent elce 
ine course of the leg 


tions nnd in the 


: ‘ , oe F 
Siativ ver Tfself, wien ake @ennets 
and repesis Laws, Im pursthanee o lily 
hie } 

a . 

Phy t Hii qgtre if Cor hare 
is forbidden to the I shaven rt 
reasor mn ifs PeowviStor there | 
n { In the extent Pites Puy 

: 
ss yrrie Cll tT} ‘ i Lii't rit 
lt p ies th e offender, * on ent 
\ 
Vi‘ fat Tt ‘ ! j } Pilederet « i! 
, 
Oi ik tn 1 eee | : yo hed \ 
i fits pitoi ee mye SOO nel It 
piisert ni i tite roaster 
t 
. 

rest lé i ’ , Vout NO ve 
hittl ! i } H 

(); ? Liye {4 j ag c*¢ q-? ! tj | 

Cp Po ocadn ceeet } Kidpt 


forpiqidenm to ti A Lia 1 
‘ 

~ } i i Bedi id= yore oe i | Mol pth 
i 

{ ( , tai ’ f bay “5 | 

| sx V 
e yeenired, exe ive 
i 
. ' 
fire tobe inp t ried eri 
} ° i 1} 
fatied 1) { A PEPE mtS Stralld 9) 


tolanetiage in this pat 


i ¢ indicates what the LE 
Ost i the framers of the constitution 
Vii I} 1 thie axpore lob “ exees 
SIVt, b betrit Gd to bail and with re 
yard bo tines, wnere the eourt Nhe 
i ehon unregulated by statate in 
the tuking of bear or in the tne position 
Of fines, and then, omitting the word 
‘ ive provides that tno ernel 
moet ou Bal punishments shalb be an 


flieted 


The contention on the part of coun 
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sel is that this panishment, in as much 


as if may be for a period covering the 
life nnd time of the person convieted, 


is a eruel end unusael ponishment 


mene of this provision 


referring 


yph as my 


opinion in this case, that the extent 


ly | bas 
(LY SHOWD, PY 


Wlieh Dad 


either by 


‘ } Wendi, faking 
1) ‘ PISO? ment, IS 
" ray) } } ferry ibive an cre 
{ it 7 1 vhether the 
in! ‘ | ie within the 
ee, 
?? “ator, on the argument, 
CON ed {hat the words “eruel and 
unusanal, » the parkgsraph., had no 
refer e fo the extent of the pun. 
Iesail mb they were to be ap 
iT i¢ {f the wonoish 


r} dere 


l , t 7 af mothat point (there 
yet t rv) con reeressy ibf Layeat that 
mits Mece he 1 mounting of the 
Momsti teothos Got rwise the very power 
why “} ! 1 get the f. mvistabure 2s 
enol the State would 
er trolled sonal 1 
Vie { } jit Ghia writ of 
habeas Corpus, * cust by a Court on 
\ 7 
fined th inition of “ermel and un 
' id of bere ei xXpre sedb as in 
Cooley on Constitutional Dititations : 
J $ tie vot difficuin to deter- 
Hine Precisely Wibtt is mean by cruel 
cnc terasenrd PU ISEe nes, Probably 
tpt snent declared by statute for 
i Offen lien was panishable in the 
Line: MA it | cohogneo biw Gould not 


unusual in the 
And 


ffenee may he made 


be vreomidled as eriuel o1 


COuSshitubloiel Sense probably 


WHY PEW SEALUbORS 


oprmshable to the extent permitted by 


the coruon jaw for simuar offences. 


Bot those degrading punishments 
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whieh in any State had beeome ob-| which in their character were to be 
solete before its existing constitution regarded as eruel and unusual And 
was adopted, we think may well be probably no better test can be applied 
held to be forbidden by it as ernel and) to determine when a punishment 1s 
unusual Weary well doubt the right} cruel than the faet that is of a kind 
to establish the whipping-post and the that is condemned by the enlightened 
pillory in States, where they were never | sentiment of the community. 
recconized as instraments of punnish-| With respect. to the punishment in 
ment, or in Stufes whose constitutions, | this ease, the sentence was a fine of 
revised since public opinion had ban-) $250 and imprisonment in the State 
ished them, had forbidden eruel and, Prison for the term of two yeurs, 
nnusnel punishment the lowest punishment permitted by 
In sach a case the prblic sentiment | the statute, And with regerd to the 
had eondonmned them as erael, and they | character of the prnishinent, if was, in 
had not qerely become inusnal, but) the langaage of the authornty [ have 
wiovether ceased to J inflicted.” read, known to the common law. one 


These observations relate, not to the | thaset, is recognized by the whole system 


extent of the punishment, but to the lof ermminal law in this State, and can- 


degrading cliarncter of the punish-| not be considered as ernel or unnsual ; 
ment; and they diay the distinction it is neither. [tis usaal, and it is the 
between such punishments as were! kind of puoishinent that is approved 
known tothe common tay for similar) by the sentiment of an enlightened 
offences, and dewradiniy  tinmishments| community as the proper punishment 


such as had been condemned by public) for the commission of crimes. Whether 
seniiment ‘it should be applied im any particular 
A eavelul cousideration of all the! ease, and the extent to which it should 
eases T have been able to find on this|be applied, are questions exclusively 
subject, Joads my mind fo the conelu-| within legislative cognizance. 
sion that this is what is meant, and If the case were before me on the re- 
what only esa be meant, unless the turn of the writ following the views I 
theory of our government of the su-, have expressed, I should remand the 
premacy of the Legislature, with re- | prisoner, both on the ground that it is 
aard to quesitous of publie policy, be | bot competent for a judge io review the 


| 


| 


) 


cniirely overtivown, and its powers be, decisions of a Court of Quarter Sessions 
subjected to be veversed by » single}in a matter within their jurisdiction, 
Judes. fam setisiied that the framers “upon a writ of habeas corpus, and also 
of our State Constitution never in-|on the ground that the section of the 
tended that to be the ease, but that) act under whieh this conviction was 
they intended simply to iterdict the had was not within the constitutional 
introduction of those punishments | prohibition 
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Ol NEW JERSEY. 


Paving feffersou avenues... eee 1 Bea 
Va sol injd thy ' 


At the foot of this the comptroller 


ulded, Ovtober 22. S74. that the ater 
4 : , 
mites and tsSesnrmicis! hac Pyeoeehe opened 
i 
I P ' 

sinee the date of the above certifi 
wT) f } 5 
ae Comptrole: S fees for methine aint 
ecrtifren Were Tally por 

‘ ' 

hii purer ed | ‘ ate rriet 
She took a owrareran!s @il f ‘ 
‘ 
Georee R. Hill 

Phie assessment was med Li) Bhs 


rit iadferwarcds prouck ty ( R 
If lj H pert i { ind 
vVho tunde the deed to the comio! i 
The mssessineut Wek it ‘ ‘ { 
tsidle aumndova it Vit boreotpertad 
the eity to recover buck the noney A 
pion was filed. the mt went to trial 
peeLse peu dagen rf WatS enilored { fii¢ 
Latobilf shied pruid i i 


see Hill ve Moizibetin 
The « points byl! fait that 
s1i@ Tbeot 


Pill] Deemise sti elf owe 


mpomay a, 


ntithed’ to at and tin vil herbie wa 


Jefferson avente whirel a ! 

S).461.50. hiss Sstanedit \ vith 
drawn and oa third assessmicis! ViLS 
neide Angust L, i876 rr S1.474 80. 
Pie city demanded puayvoicot { ; 
assessinent and tool: racism ft ; | 


leet if hy the sale Of the Cou rreibi 
5 


It also tp perwre lthatet tie 


the pr chase by the complananh there 
VaiS it SEWGr “aSsecSsorerl yr oUt ined 
ratificd June 16, 1874, which was en 


uurely omitted from the certiticate ‘Phe 











work had been done long before and 
the complunoant alleged that she had 
been ded to beleve ib bad been paid 
for. This assessinent was seb aside 
Jniv 17, S15, and a new one ratified 
July 17. ESe6. for SEE2 85 was elaine 
to be a jien on the complaints lana. 

Afton purchasing the land the ecom- 
Dhunsit gave es mortgage upon if to 
One Jolin If. 


foe Close ({ thi 7 


Davis. He afterwards 
mortoeave and the prop- 
ertv was boucht in at the sherff's sale 
in his tune and he e niveved it to the 
cCommpbubeiibh by decd dated June 24, 
IS7T6, and acknowledged November 24. 


LS75. bite Cotapliatnind nileced tliat 


proceedings were 
and that the pur 


Chase by Jota db. Davis at the sheriff's 


sile ow: Baste) for her benefit. The 
Cofendont misisted thie by tlhe fore 
Glosnre md sale the complunant Wiis 
clive shed itil her nielits acaist the 
ity, ii any she hed, and that the new 
assessment having become a lien after 
thre bepurehase, she eould make he 
Clarita under the oid certificate. 

{ i} insisted that the city was 
estopped by the certificate from mak 
ibe Vhs assessmment for paving Or 


ay assessment for the sewer against 


the complainant, and prayed the Tand 
mites aeereed to be discharged 
from: the assessments, and that thre 
city ce Chjoined from collecting 
{! ii 

Mr AL Neashey for complainant. 


Abe. feo Ke. Chetwood for defendant. 
CONCLUSION, 
Dacken GouuMenr, Advisory Master: 
f hold) aod determine that the case 
meade yy tiie pele nes in the cause 
urraigns the validity of the assessments 
upon the dond of the complainant 
agains) wihielr she seeks relief by ren 
Som of matters not appearing on the 


face of the proceedings of the city au- | 
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thorities, and whieh must be demon- 
strated by extrinsie evidenes, and that 
this court dias jarisdietion of the sab- 
jeet brabier of the suet. Liebstem vy. 
The Mayor, Boe, of Newark, 9 C.K. G. 
204: Smiti v. PT 


aN | hol | hth | at berinine tliat the dle- 


ne Same 5 Stew., 4. 


fendants, by filing to raise the qiles- 


f demurrer or 


tion oO] j trasctiebion hy 
plea, or in them answer, and having 
answered fully, and come to a hearing 
on the bill, have waved their risriit to 
hij et to the jurisdiction of the eourt. 
Morms ©. & B. Co. v. Jersey City, 1 
Beas., 259. 

3. DT findand determine that the eer- 
tificates of Henry Aitken, Comptroller, 
12, 1874, 


mde by 


respectively dated Octob 

and October 22. 1874, were 

hig on the applewtion oF the complain. 
Section 1 


‘ ] 
inf, and were authorized by 


of the Supplement to the Coarter of 


the city of Biuzibeth, approved Mareh 
5. USf4, und were made ino conf rmity 
thereto, and that there is no wistike 
therein in the name of the owner or 
ntion of the 


from a aaisdesers properly, 


onl that the eomplunant was, at the 
cl ites Chyperge hie ia owe fick muUare maser ot 


the pretnises Concerns whieh such 


eortifientes were tande: that she eon- 


tracted for 1} Pipes Sil | lands 
I Seplenwmer i> ! { 1 she ¢com- 
pleted said pruvelrane aatal over the 


parchase money to her vendor on the 


faith of said certificate tlio said eer 


tifieates ratilicd an bl reaffirmed the for- 
mer certificate of said Comptroller, 
dated December 22. ES73. and repre- 
sented (ined she was thereby induced 
to believe) said lands to be elonar of 
any liens, for taxes or assessments on 
the part of said city; and that the said 
certificate relieved and discharged the 
said dands from all dibiity on aecount 
of expenses incurred by said eity for 


paving Jefferson avenue, and on ae- 
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count of expenses incurred by said{/ whether the foreclosure proeeedi ngs 


city in the construction of a sewer in 
Alina street and other streets. 

4. 1 tind and determine that the re- 
assessment upon said lands made on 
August 1, 1876, on 


af ne shi eCXPENSES incurred by the siid 


aecount of the 


eity in tie pauvine of Jefferson avenue 


is Invalid, and that at the time of said 
renassessinent, the said lands were re- 


lieved and diseh Lore d from all linbility 


on necount of said expenses, by force 


of the aforesaid certificates. 
5. I tind ai 


enured, not only to the ben- 


id determine that the said 
certilic 
efit of the complainant who was a bona 
fide parchaser of said lands at the date 


thereot but to all her subsequent hona 


Side grantees of said lands, and that! 


UNITED STATES 


RECEIVERS OF INSOLVENT MU- 
NICiIPAL CORPORATIONS. 


Mi A Gar 
| 1» | ’ 
A receiver will not be appointed by the Fed 
| { terthe financial affairs 
ray 1 ] ! it rho if ‘>? 


In UST. the City of 


Memphis, Ten- 
heavily indebted, ancl did 


hessee, 


not pay its debts or interest thereon, 
and aioarve proportion of the taxes lev 
led for several years was uneollected. 
On the 29th of January of that year, 
the Le vis) ture of Tennessee passed wi 
act (in terms general) which repealed 
the charter of the city, and invested in 
the State the possession and control of 
tie city's pubic property, and the col- 
lection of the taxes levied and thei 


upplicauon to its indebtedness. Un- 


instituted by John HH. Davis, and his 
purchase of said tinds thereunder were 
proceedings adverse to the complainant 
and his subsequent conveyance to her 
was aresile of satd lands, or whether 
such proceedings, stleand reconveyance 
were frienilty proceedings, and the 
complunant was, in fact, the equitable 


owner of said bunds throughout, is ime 
mnnterial, and that oi either ease, the 
complainant holds the said lands re- 
lieved and cdischarved from the assess- 
ments and reassessments stated mn her 
bill. 

The complainant is entitled to the 


n her bill and toa per 


relief prayed 


petual injanetion. 


SUPREME COURT. 


der this, and mother net Drove ine for 
s 

the local government of the territory 
pembracecd in the city limits. the Sinte 


wuthorities assumed control On the 
day previous to the passage of the aet 
named, pla ntiif below. me liior of the 
city, filed a indi m the United States 
Cirenit Court, sctiing up the insoivenes 
of the city : thata aandanes lac been 
issued to the authoritic of thy CIty, 
directing the levy ancl collection of 
taxes to discharyve the e:ty’s indebted 
ness; that the tuxes directed had not 
been collected, and asking for the ip. 
pointment of a reeeiver. A supple. 
mental bill was tiled alicging the inva 


lidity of the 


the same relief. ‘The Circuit Court, by 


' ef 
ocho omcnutioned, aid asking 
mH 


a decree, appolute | Wrecelver, Who Was 


directed to take possession of the mon- 


,eys of and debts due the city, and cer 





Swarr. 





PTE 
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tain property belonging to if, and its! judietal direetion for the payment of 


tax books, to collect certuin of ifs taxes pric ments recovered ae Inst the city, 
and its debts, and conforee therm pus eamnot be collected throuwsch the instena- 


ment by the asnal means, ete. the pro-|mentality of a court of chance ry at the 
ceeds te be held sntlucet to the ordes istunee of the erediftors of the city. 
of the court. It was also adjudeed | Such taxes ean only be collected under 
that all the property within the licet iithority irom the legislature. If no 
of the city WitS ible, itn | pidolit be Weds aabhrority exists, the reme hy is hy 
subjoceted Lo thre payinens of the eity S upper tothe Jeoishiture, whieh nlone 
debts in the action, ete. exp erant reel Whether taxes levied 
\W ITE, ©. J.. sannouneect t eon inn ©! ‘hence to contract oblicitions, or 


elusions reached ty f - Courb wm mdler puchieral direction, Gan be eol. 


ense, as follows: cl turoueh aw receiver itp} nuted by 
1. Property held for piu) G 1 ; Leourt ob chance ry, if there be no pub- 
such ns publ buildines. ‘ eets, | tie oihee recharge } with withorily frora 
squares, parks, promenades, wharves.) tie legislature to perform that duty, 
landing piaces, fi enon ho snd as not cleeided, as the ease does not re 
hose carrinwes, « he hot oA } ( i 
eering mistrinien dere ly en ». ‘Phe veeeiver and baek tax eol 
erything held for governments: pure | fect Uppy itider thie authority 
poses, cannot be su yeeted to th brits of the act of Mareh 13, LS79, is pine 
ment of the aents of We CILy Its ~oub -oftiecer, clothed with anthority from 
‘ P 


lic charnete rforbrets Stel: ad appt pede biG leo lature for the eollection « i the 


tion. { pon ti ropent Of Ul Charter sdevied before the repent ol the 
of the erty, SUCH properly passed wn ri charter. fhe funds collected bby wenaT 
the linmediite e mitrol ; ti “hate. die om THeXGs vied ubecler puiclicial liree- 
power onc leieouted to the « fy m booth Cetera DG aire mrinted to any 
that behalf bavine been sy fresawD. ) ruses thr the for w hn they 

2. The private p afar | i { i IS well Vv other 
als within the limits of the territo yo} rontaof the State charocd with the 


the e@ity exonot be subjected to the duty of them colleetion, can be eom- 


payment ot f debts of the « v. Ox pert 7m ly cep PP OPS lithe puclie! j orders 
cept through taxation The doctrn to proceed with the collection of such 
of sonvie of | Steaies, thab such mrop faye hy sile ol prop rts Oo? Is suit, or 
erty can be renched directly on execu jinany other way authorized by Jaw, 
lion agains! the tunenpality, bas mot and to apply the proceeds upon the 
been rehera ly nee pret UTeMenis 

3. Phe power of tuxaiton is is G. ‘Phe bilis mm this ease cannot be 
tive, ane canmot be exercised herwise amended so as to obtun relief avuinst 


finctue Wadden bine ub nordby Ol tue lew tite PECCIVEGs and back-tax ¢ Neetor, 

lature. vithout making an entirely new suit. 
4. ‘Paxes fevicd according to law be-) They were not framed with a view to 

fore the repent! of the cunrter, other iLiny eh purpose, 

than such as were levied wi obecionece 7. 'Pue deeree of the eourt beiow is 

to the specnad requirement ol contract reversect, 

entered into under the authority of S$ ‘The cause is remanded, with im- 


law. and such as were levied under) structions to dismiss the bills without 
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prejudiee, Tf, on the settlement of the; made directing its appropriation to the 
necounts of the reeeiver herein, it shall) payment of sacl judumnent 

be found he has any money ino his Upon the Ist, 24, 3.band Sth of these 
hands collected on taxes levied under! propositions the judgment of the eonet 
Judicial direetion to pay jadgments in is unanimous. Upon the 4th, Goh. Fth 
favor of nnyv jie Psowus who hive beeome and Sih Las by tl rrOrehy a ly. 


parties to this suit, an order may be! 


MISCELLANY. 


OBITUARY. their Opinion th erime of wife beating 


‘ il l { bie of 
i 1A. M cP { hic in Alorr iitpet ” t re { i 
i ) i ! "tn ] tit j if { i l 
r qvirt ] i! bhiech bili i i th 
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